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         Despite growing interest in vertical mergers, there has been much uncertainty 
regarding how the antitrust agencies are likely to evaluate vertical mergers since only 
a single vertical merger, AT&T-Time Warner, has been litigated in the last four 
decades. To provide clarity, the U.S. Department of Justice and the Federal Trade 
Commission jointly published draft vertical merger guidelines in January 2020.[1] 
 
To understand how these general guidelines are likely to be operationalized, it is 
useful to consider how the antitrust agencies have evaluated recent vertical 
mergers.[2] One notable example is CVS Health Corp.'s $70 billion acquisition 
of Aetna Inc.[3] 
 
In this article, we share takeaways from our perspective of working on behalf of CVS 
Health and Aetna during the merger review process to provide insight into how the 
antitrust agencies are likely to assess vertical issues in future proposed transactions. 
 
CVS Health-Aetna Merger Background 
 
In December 2017, CVS Health announced plans to acquire Aetna.[4] Following an 
extensive investigation, in October 2018 the DOJ announced that it would not take 
enforcement action against the companies with respect to any vertical merger 
theories.[5] Separately, the companies reached a settlement with the DOJ to address 
a direct horizontal overlap between the companies in their Medicare Part D 
prescription drug plan businesses.[6] 
 
CVS Health closed its acquisition of Aetna in November 2018.[7] Following the first-
ever Tunney Act hearing with live witnesses, in September 2019 the U.S. District 
Court for the District of Columbia concluded that the transaction's proposed 
settlement was in the public interest.[8] 
 
Premerger, CVS Health and Aetna offered an array of health care services that did 
not directly compete: Aetna's business focused primarily on health insurance and CVS Health's focused 
primarily on pharmacy-related and medical services.[9] Instead, the two companies' services were 
vertically related: CVS Health offered services that were inputs into health plans offered by Aetna. 
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For example, CVS Health's Caremark division provides pharmacy benefit management, or PBM, services to 
health plans and other plan sponsors, such as employers. PBMs reduce pharmacy spend and improve 
pharmacy care through a range of services, such as contracting with pharmacies to help plan sponsors 
construct pharmacy networks, negotiating rebates with pharmaceutical manufacturers, developing 
prescription drug formulary options for plan sponsors, processing prescription drug claims, and 
implementing patient care programs to improve medication adherence. CVS Caremark competes with 
other PBMs to supply PBM services to health plans.[10] 
 
One theoretical concern investigated by the DOJ was whether CVS Caremark's incentives to provide PBM 
services to Aetna's health plan rivals would be reduced by the transaction.[11] For example, the DOJ 
investigated whether post-merger CVS Caremark may increase the price of PBM services to Aetna's rivals 
to make those health plans less competitive, due to having higher costs, and thereby divert customers of 
those rival health plans to Aetna. 
 
Similarly, CVS Health's retail pharmacy division contracts with PBMs to participate in their retail pharmacy 
provider networks. One theoretical concern that the DOJ investigated was whether CVS Health's 
incentives to provide retail pharmacy services to PBMs that supply services to Aetna's health plan rivals 
would be impacted by the transaction. 
 
The DOJ investigated whether post-merger CVS Health would be able to increase the price of retail 
pharmacy services to competing PBMs to disadvantage those PBMs' health plan customers, to raise rival 
health plans' costs and ultimately divert their customers to Aetna. 
 
Through its detailed investigation, the DOJ determined that post-merger price increases for PBM services 
and retail pharmacy services were unlikely due to competition from other PBMs and retail 
pharmacies.[12] The DOJ found that if CVS Health tried to raise the prices of PBM or retail pharmacy 
services, its customers would switch to other providers of those services and Aetna would not be able to 
offset those losses by capturing additional health plan customers. A D.C. federal court reviewing the 
transaction in the Tunney Act proceedings reached the same conclusion after hearing arguments and 
testimony from live witnesses in support of and in opposition to the merger.[13] 
 
Takeaways for Vertical Merger Reviews From the CVS Health-Aetna Transaction 
 
1. Vertical merger reviews are likely to involve a more expansive set of issues than horizontal mergers. 
 
Merging parties should be prepared to address a wide range of potential vertical concerns, particularly in 
mergers where the companies offer a variety of products or services. In industries with complex market 
structures, the antitrust agencies will likely consider many different theories of competitive harm. Thus, it 
is important to anticipate and address these potential concerns. 
 
Investigations into horizontal mergers primarily focus on how actions taken by the merging parties impact 
each other, and whether a proposed merger is likely to allow the combined firm to internalize those 
incentives in a way that would likely result in anti-competitive effects, such as higher prices. 
 
In contrast, investigations into vertical mergers potentially address a much broader concern: how actions 
taken by either of the merging parties may impact third-party firms with which the merging parties 
compete and, in particular, the ability of these firms to continue to compete with the merging parties. 
 
Since price setting and other strategic decisions by the merging parties can potentially impact a wide 



 

 

range of industry participants, vertical merger investigations are often more expansive compared to 
horizontal merger investigations. 
 
2. Vertical merger investigations are likely to focus more on competitive effects than market definition. 
 
In horizontal merger analysis, the antitrust agencies have long relied on rebuttable presumptions 
regarding mergers that significantly raise market concentration and result in concentrated markets.[14] 
Thus, while the 2010 horizontal merger guidelines detail a key role for competitive effects analysis, 
analysis of market concentration continues to be perceived as important since market definition is a 
prerequisite for calculating market concentration.[15] 
 
The draft vertical merger guidelines suggest a more limited role for market shares and concentration in 
vertical mergers. Rather than providing guidance on when high shares are likely to raise concern, the draft 
vertical merger guidelines instead provide guidance on when sufficiently low shares suggest anti-
competitive concerns are unlikely to arise.[16] This approach likely lessens the import of market definition 
relative to competitive effects analysis. 
 
Our experience in CVS Health-Aetna is consistent with this inference regarding the draft vertical merger 
guidelines. Regarding potential vertical merger concerns, we primarily focused on competitive effects 
analysis rather than market definition. This approach was effective in evaluating the merger given the 
difficulty of inferring how a merger may impact incentives across distinct (but related) markets simply by 
separately looking at market concentration in each one.[17] 
 
3. Merging parties can use relatively accessible economic data to show why certain theories of harm are 
not economically viable. 
 
The DOJ determined that the merger was unlikely to cause CVS Health to increase costs to Aetna's health 
insurance rivals or enable CVS Health to profitably raise its PBM or retail pharmacy prices post-
merger.[18] Prior to announcing that these were the primary vertical concerns raised by the transaction, 
the DOJ investigated a much broader set of potential issues. 
 
Given the array of possible vertical concerns that arise from complex industry structures, it is in the best 
interest of the merging parties and the antitrust agencies to work collaboratively to eliminate theories 
that are not viable based on economic data and instead focus resources on those that require further 
study. 
 
As one example, the merging parties may be able to show differences in the relative prices and margins 
across the products at issue to efficiently eliminate concerns from the scope of the review. 
 
One vertical concern considered in the CVS Health-Aetna investigation was that the post-merger firm 
would have an incentive to raise the price of Aetna's health plans since a portion of lost sales would be 
recaptured to the extent Aetna's customers switched to health plans that purchased PBM services from 
CVS Caremark. The likelihood of anti-competitive effects due to this potential concern can be largely 
dismissed simply by examining the relative prices and margins of the products at issue. 
 
Pharmacy benefits constitute a relatively small portion of the value associated with health plans 
compared to medical benefits. Consequently, the combined firm would have little incentive to raise the 
price of Aetna's health plans, the much larger product, in hopes of diverting some fraction of customers to 
competing health plans that purchase CVS Caremark's PBM services, a much smaller product. This 



 

 

conclusion is further strengthened by the observation that PBM margins are quite low, reducing the value 
of any recaptured sales. 
 
By providing economic data to the antitrust agency early in the process, such as information on relative 
prices and margins of different products and services, it may be possible to eliminate as unviable certain 
vertical theories of harm considered in the antitrust agency's investigation. This efficiently allows the 
companies and the antitrust agency to focus resources on more viable theories that require further 
analysis. 
 
4. Economic analysis of vertical mergers should seek to establish that industry conditions suggest anti-
competitive effects are unlikely to arise 
 
When economically modeling the competitive effects of vertical transactions, many frameworks may be 
employed.[19] One commonality across models, however, is that the key inputs for vertical merger 
analyses often are the same inputs used in models employed in horizontal merger analyses, e.g., prices, 
margins, and diversion ratios across products. This is because the same intuitive conditions that drive 
potential anti-competitive effects in horizontal merger analysis often also drive anti-competitive effects in 
vertical merger analysis. 
 
For example, in horizontal merger analysis high diversion ratios between the parties could suggest (all else 
equal, and absent mitigating factors such as entry and efficiencies) that the merged firm may have an 
incentive to raise price post-merger because it can recapture customers who would switch from one of 
the merging parties to the other in response to a price increase. 
 
Likewise, in the vertical merger context if the "upstream" merging party sells an input used by the 
"downstream" merging party and its rivals, and the diversion ratios from the downstream rivals to the 
downstream merging party are high, then the merged firm may have an incentive to raise prices post-
merger for the upstream input product used by downstream rivals (again, all else equal and absent 
mitigating factors). 
 
Our experience in CVS Health-Aetna suggests that an effective advocacy approach is to establish robust 
evidence that industry conditions indicate anti-competitive effects are unlikely to arise regardless of the 
specific economic model employed. 
 
For example, to help expedite investigations it may be most helpful to provide evidence that margins for 
the relevant products are low (consistent with a highly competitive market) or that many good 
alternatives exist to the merging companies' products. Such evidence can be used to establish that, 
regardless of which specific modeling approach is utilized, the economic factors that govern the markets 
at issue indicate that anti-competitive harm is unlikely to arise due to the merger. 
 
5. Potential upward pricing pressure must be weighed against the elimination of double marginalization 
and merger-specific efficiencies 
 
The draft vertical merger guidelines state that the antitrust agencies "will not challenge a merger if the 
net effect of elimination of double marginalization (EDM) means that the merger is unlikely to be 
anticompetitive in any relevant market."[20] 
 
EDM arises in the vertical merger context when, premerger, the upstream merging party supplies (or 
potentially supplies) a product or service to the downstream merging party at a price that exceeds 



 

 

variable cost. Post-merger, the combined firm effectively sells the product or service to itself (from the 
upstream division to the downstream division) at variable cost, which is typically less than the premerger 
price charged to the downstream merging party by the upstream merging party. This results in an 
incentive for the combined firm to set a lower price for the downstream product post-merger to maximize 
profits across the combined firm. 
 
In addition to demonstrating that EDM is likely to arise and quantifying this effect, it may be important to 
show that EDM is merger-specific and could not be reasonably obtained absent the merger.[21] Our 
experience in CVS Health-Aetna suggests that the companies' inability to achieve EDM premerger may be 
viewed as strong evidence of merger specificity. 
 
Premerger, Aetna contracted with CVS Caremark for the provision of PBM services for Aetna members 
under a 12-year contract.[22] Despite this long-run relationship, CVS Caremark provided PBM services to 
Aetna at a price above its variable cost, i.e., their contract did not achieve EDM. The observation that the 
companies could not achieve EDM even under a long-run contract indicated that this downward pricing 
pressure was unlikely to be achieved absent the merger. 
 
EDM is an important effect to consider in vertical merger analysis because, as in horizontal mergers, 
economic models typically show some degree of upward pricing pressure for practically any vertical 
merger that involves rival firms, absent mitigating factors. Downward pricing pressure resulting from EDM 
and merger-specific efficiencies is therefore important to consider in unilateral effects analysis to 
understand fully the post-merger incentives of the combined firm instead of evaluating upward pricing 
pressure alone. 
 
Many of the same inputs used to quantify upward pricing pressure discussed previously are also used to 
determine the downward pricing pressure associated with EDM or other incentives. The inputs that cause 
greater upward pricing pressure sometimes also result in greater downward pricing pressure due to EDM. 
For example, if the downstream merging partner has a high market share, one might expect that it would 
recapture a greater portion of lost sales from rivals, resulting in greater upward pricing pressure in a 
raising rivals' cost analysis. But, a high market share for the downstream merging partner may also imply 
that the downstream partner purchases more goods or services from the upstream partner, resulting in 
greater downward pricing pressure from EDM. 
 
Consequently, conclusions regarding net pricing pressure may be relatively robust to alternative 
assumptions regarding market shares and other inputs. Our experience in CVS Health-Aetna suggests that 
demonstrating such robustness through sensitivity analyses is quite useful and potentially expedites 
agency review into potential theories of harm where net pricing pressure after accounting for EDM and 
merger-specific efficiencies is unlikely to be meaningful under a range of alternative assumptions for the 
key model inputs. 
 
Conclusion 
 
Drawing from our experience representing merging parties in recent vertical transactions, we expect that 
vertical merger investigations likely will continue to require analyzing a more expansive set of issues than 
horizontal mergers. Our experience indicates that vertical merger investigations are likely to focus on 
competitive effects, rather than market definition, and merging parties and their advisers can work to 
assist in narrowing the scope of the antitrust agency's competitive effects analysis to only economically 
viable theories. 
 



 

 

We have found that an effective advocacy approach is to establish robust evidence that industry 
conditions are such that anti-competitive effects are unlikely to arise regardless of the specific economic 
model employed. In doing so, it is important to consider the effects of EDM and merger-specific 
efficiencies to understand fully the post-merger incentives of the combined firm. 

 
 

Rani Habash is a partner at Dechert LLP. 
 
Steven Tenn is a vice president and Omar Farooque is an associate principal at Charles River Associates. 
 
Disclosure: Rani Habash represented CVS Health in its acquisition of Aetna. Steven Tenn and Omar 
Farooque provided economic analysis regarding the acquisition on behalf of both CVS Health and 
Aetna. 
 
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal advice. 
 
[1] The guidelines, which supersede the DOJ's 1984 Non-Horizontal Merger Guidelines, define vertical 
mergers as those that "combine firms or assets that operate at different stages of the same supply 
chain." See https://www.justice.gov/opa/press-release/file/1233741/download (footnote 2). 
Throughout this article, all references to the antitrust agencies are to the DOJ and FTC. 
 
[2] By necessity, guidelines outline only general approaches, principles, and policy, and cannot cover 
every potential situation the antitrust agencies may encounter in their fact-specific investigations of 
proposed mergers. Consequently, the Draft Vertical Merger Guidelines provide only limited specifics on 
the approaches and analyses undertaken by the antitrust agencies when they review proposed 
transactions involving vertical relationships. 
 
[3] Complex transactions such as CVS Health-Aetna often involve both vertical and horizontal 
relationships between merging parties. We focus on the vertical relationship between CVS Health and 
Aetna. 
 
[4] See, https://cvshealth.com/newsroom/press-releases/cvs-health-acquire-aetna-combination-
provide-consumers-better-experience. 
 
[5] CVS Health Response, at 7, United States v. CVS Health, No. 18-cv2340 (Dec. 14, 2018). 
 
[6] See, https://www.justice.gov/opa/pr/justice-department-requires-cvs-and-aetna-divest-aetna-s-
medicare-individual-part-d. 
 
[7] See, https://cvshealth.com/newsroom/press-releases/cvs-health-completes-acquisition-of-aetna-
marking-the-start-of-transforming-the-consumer-health-experience. 
 
[8] See Memorandum Opinion, https://ecf.dcd.uscourts.gov/cgi-bin/show_public_doc?2018cv2340-135. 
 
[9] As previously stated, prior to the merger both CVS Health and Aetna offered Medicare Part D 
prescription drug plans. 
 



 

 

[10] An additional competitive constraint is that health plans commonly self-provide PBM services as an 
alternative to purchasing from an external PBM. 
 
[11] See question 16 of the DOJ's "Questions and Answers for the General Public" in United States v. CVS 
and Aetna, https://www.justice.gov/opa/press-release/file/1099806/download. 
 
[12] Id. 
 
[13] Consistent with the DOJ's findings, the district court concluded that the evidence "strongly suggests 
that, if CVS were to raise its PBM prices, [Aetna's health plan rivals] could simply switch to a less 
expensive PBM or stop contracting for those PBM services" without being disadvantaged. The court also 
concluded that CVS Health was unlikely to raise prices for retail pharmacy services post-merger given 
the abundance of pharmacy competition. See Memorandum Opinion at 17-20. 
 
[14] See Section 5.3 of the DOJ and FTC's 2010 Horizontal Merger 
Guidelines, https://www.justice.gov/atr/horizontal-merger-guidelines-08192010. 
 
[15] This is particularly true in merger litigations, where the antitrust agencies have explicitly relied on 
the presumptions related to market concentration described in the 2010 Horizontal Merger Guidelines. 
 
[16] The Draft Vertical Merger Guidelines state that the "Agencies are unlikely to challenge a vertical 
merger where the parties to the merger have a share in the relevant market of less than 20 percent, and 
the related product is used in less than 20 percent of the relevant market." This has been a source of 
much debate and has limited economic interpretation. See, for example, the public comment by 
Jonathan Baker, Nancy Rose, Steven Salop, and Fiona Scott 
Morton, https://media.justice.gov/vod/atr/comments-draft-vmg/dvmg-0017.pdf. 
 
[17] For example, suppose the upstream merging party has a high share of an input used by the 
downstream merging party and its rivals. Such high share may not result in a significant incentive for the 
combined firm to raise the price of this input post-merger if downstream rivals would substitute to a 
different input in response to a small price increase. 
 
[18] See United States' Supplemental Brief in Support of Entry of the Proposed Final Judgement at 5, 
United States v. CVS Health, No. 18-cv2340 (June 21, 2019), https://www.justice.gov/atr/case-
document/file/1176801/download. 
 
[19] See, e.g., Steven Salop and Serge Moresi (2013), "vGUPPI: Scoring Unilateral Pricing Incentives in 
Vertical Mergers," Antitrust Law Journal, 185-214; Gloria Sheu and Charles Taragin (2017), "Simulating 
Mergers in a Vertical Supply Chain with Bargaining," Working 
paper, https://www.justice.gov/atr/page/file/1011676/download. 
 
[20] See Draft Vertical Merger Guidelines at 7. 
 
[21] Under certain circumstances EDM is unlikely to arise from vertical mergers, for example if the 
downstream firm cannot use the upstream firm's product due to input incompatibility. 
 
[22] See, https://cvshealth.com/newsroom/press-releases/aetna-awards-long-term-contract-cvs-
caremark-provide-pbm-services. 
 


